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MARTINEZ, CALIFORNIA 
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HEARING DATE:   12/07/18 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC15-01795 
CASE NAME: PATERSON VS. DELTA BAY GROUP 
HEARING ON MOTION TO REQUIRE PLAINTIFFS TO PROVIDE UNDERTAKING 
FILED BY SCOTT CLARE 
* TENTATIVE RULING: * 
 
This motion is continued by agreement to January 18, 2019. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01639 
CASE NAME: MASON VS. AMERICAN MEDICAL RESPONSE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION (FAXC) 
FILED BY ABSL CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
This motion is continued to December 14, 2018 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01639 
CASE NAME: MASON VS. AMERICAN MEDICAL RESPONSE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION 
FILED BY JOHNNY MILLS 
* TENTATIVE RULING: * 
 
This motion is continued to December 14, 2018 at 9:00 a.m. 
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 4.  TIME:  9:00   CASE#: MSC16-01639 
CASE NAME: MASON VS. AMERICAN MEDICAL RESPONSE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION 
FILED BY BFL TRANSPORTATION, LLC 
* TENTATIVE RULING: * 
 
This motion is continued to December 14, 2018 at 9:00 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-02049 
CASE NAME: KIRKER VS. LICO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MICHAEL E. KIRKER, LISA A. KIRKER 
* TENTATIVE RULING: * 
 
This motion has been withdrawn. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00009 
CASE NAME: SIMENTAL VS. TULIK 
HEARING ON DEMURRER TO CROSS-COMPLAINT of CEJA 
FILED BY FRESHKO PRODUCE SERVICES INC. 
* TENTATIVE RULING: * 
 
Freshko Produce Services, Inc.’s demurrer to the cross-complaint filed by Ceja, Vegas and 

Olivares is sustained without leave to amend as to Ceja and Vegas and sustained with 

leave to amend as to Olivares.  Olivares may file and serve an amended cross-complaint by 

December 21, 2018.  

In the opposition, cross-complainants state that Ceja and Vegas have dismissed their claims 

against Freshko.  No dismissal was filed, but the Court takes this statement as an agreement 

with Freshko’s argument, and therefore the Court sustains the demurrer without leave to amend 

as to Ceja and Vegas.  

Freshko argues that Olivares’s claim against it is untimely because it was filed more than two 

years after the accident occurred. Olivares’s cross-complaint alleges that the accident occurred 

on January 12, 2015.  The original complaint Olivares filed against Freshko was filed in May 

2017. Without delayed discovery, Olivares’ claim would be barred by the two year statute of 

limitations.  (Code of Civil Procedure §335.1.)  Olivares does not dispute these facts, but argues 

that delayed discovery applies.  

In case no. MSC17-00838, Olivares filed his complaint against Freshko on May 12, 2017 for 

injuries from the accident that occurred on January 12, 2015. Olivares alleged in his complaint 

and first amended complaint that he did not discover that Freshko was a party to the accident 
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until November 4, 2015. On December 1, 2017, Judge Austin overruled Freshko’s demurrer to 

Olivares’ FAC because delayed discovery was sufficiently alleged.  

Later, MSC17-00838 was consolidated with this case and each party was ordered to file a 

pleading in this case. Olivares has filed a cross-complaint against Freshko. The allegations in 

the cross-complaint are missing of a number of the details that were included in the FAC in 

MSC17-00838, including facts related to delayed discovery. 

 

Olivares argues that the present demurrer is Freshko’s second bite at the apple, and in 

substance a request for reconsideration of Judge Austin’s ruling overruling Freshko’s demurrer, 

hence improper under Code of Civil Procedure § 1008.  The Court does not agree, because the 

issues presented on this demurrer are different from those decided on the prior demurrer – and, 

moreover, it is Olivares’s fault that they are different.  Judge Austin ruled that a complaint 

containing allegations as to delayed discovery was sufficient to withstand demurrer.  

The present cross-complaint, however, does not contain those allegations.  If anything, the 

proper precedent for the present demurrer is Freshko’s successful demurrer to the original 

cross-complaint, which was sustained for lack of the allegations that were first added, and now 

again omitted. 

 

Accordingly, the Court sustains Freshko’s demurrer with leave to amend so that Olivares may 

include allegations related to delayed discovery in this complaint. 

 

The Court must observe that this entire tempest in a teapot is the plain result of an absence of 

professionalism, particularly on the part of Olivares’s counsel.  There is no apparent explanation 

for why, having previously had to include these delayed-discovery allegations to escape 

demurrer, counsel did not include them in his restated cross-complaint now.  Assuming that that 

was merely an oversight, however, it should have been fixed in meet-and-confer.  The dialog 

should have gone much like this: 

 

Freshko’s counsel:  I think you’re past the statute of limitations as to Ceja and Vegas. 

Cross-Complainants’ counsel:  Yeah, I guess you’re right about that.  I’ll file the 

dismissals.  But Olivares is different.  I already beat your demurrer on that ground 

as to him. 

Freshko’s counsel:  Yeah, but that was because your prior pleading contained 

express allegations that Judge Austin thought were sufficient to allege delayed 

discovery.  You left those out this time. 

Cross-Complainants’ counsel:  Geez, did I really?  That’s just a clerical error.  I’ll send 

over a stip right away to let me amend to add those back in. 

Freshko’s counsel:  Nice talking to you. 
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 7.  TIME:  9:00   CASE#: MSC17-00542 
CASE NAME: PEPITO VS. MT. DIABLO U.S.D. 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY MT. DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion for terminating sanctions pursuant to Code of Civil Procedure 
§ 2023.030 is granted, and the case is dismissed. 
 
On July 20, 2018, the Court granted defendant’s motion to compel plaintiff to respond to a 
number of unanswered discovery requests.  The order required responses within 30 days after 
service of the OAH, which was served on September 5.  No responses have been made.  
Plaintiff’s counsel reports that he has been unable to locate or communicate with his client.  
It appears that plaintiff has simply lost touch with her attorney and lost interest in pursuing 
the case. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-02390 
CASE NAME: SMITH DOLLAR VS. ZHONGYI INTERNATIONAL 
HEARING ON MOTION TO VACATE DEFAULT 
FILED BY FEI LAN 
* TENTATIVE RULING: * 
 
The motion of defendant Fei Lan to vacate the default entered against her is conditionally 
granted.  The default is vacated, and this defendant is given 30 days to file and serve her 
answer or other response to the Complaint – conditioned, however, on her agreement to waive 
further service of process.  If defendant refuses the condition, the motion will be deemed denied 
and she will remain in default.  (No default judgment has been entered at present.) 
 
The arguments on this motion are surprisingly technical.  The underlying facts are not really 
debated.  It is fairly clear that the purported service on Fei Lan, as documented by the Proof of 
Service of Summons filed by plaintiff, was defective and ineffective.  (That is not necessarily a 
criticism of plaintiff, who may well have had no better information about where and how to serve 
defendant.  But their plaintiff’s own filings, and their correspondence with their process server, 
reflect their well-taken doubt that the service was valid.) 
 
On the other hand, defendant’s showing is obviously weak as to her diligence.  She 
acknowledges knowing about the lawsuit as long ago as April.  She rather coyly does not 
expressly state that she was aware of the purported service on her through her ex-husband, 
at her former address in San Ramon.  As she checked the electronic court file, and she took the 
trouble to inform plaintiff’s counsel that she no longer lived at that address, however, she almost 
certainly either knew or had a pretty solid guess that plaintiff was claiming to have served her.  
She took no further steps to respond to this suit until the present motion was filed in October.  
She offers no justification for the delay. 
 
Plaintiff offers to stipulate to relieve defendant of her default and give her a chance to defend the 
case.  Given the dubiousness of the POSS, the offer is a sensible one. 
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Defendant wants to go further.  She acknowledges that her present motion is not one to quash 
the purported service of process, but only to vacate the default.  She says once she’s out of 
default, then she will move to quash the service.  There are two major problems with that 
position, however.  First, given her unexplained delay since April, she is more vulnerable than 
she thinks to outright denial of this motion for lack of diligence.  (Her hypothesized motion to 
quash may be subject to the same vulnerability.)  At present she stands rescued from that 
problem by plaintiff’s offer to stipulate – but the offer is good only if she is willing to appear and 
defend.  And second, plaintiff makes a strong argument that the present motion constitutes a 
general appearance, waiving defects in the original service. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-02557 
CASE NAME: ONUOHA VS. EARLS 
HEARING ON MOTION THAT MATTERS BE DEEMED ADMITTED (Advanced Auto Care) 
FILED BY IYKE ONUOHA 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s 

First Set of Requests for Admissions to defendant Advanced Auto Care LLC (served on or about 

May 28, 2018) are deemed admitted.  Plaintiff’s counsel must lodge a proposed order with 

a declaration confirming that no responses were served prior to the hearing.  No sanctions 

are awarded. 

In the event that Advanced Auto Care, LLC has served verified responses prior to the hearing, 

no matters will be deemed admitted, but sanctions are awarded against defendant Advanced 

Auto Care, LLC and in favor of Plaintiff in the amount of $445. 

The sanctions conditionally awarded in Lines 9, 10, and 11 are several and cumulative. 

 

  

10.  TIME:  9:00   CASE#: MSC17-02557 
CASE NAME: ONUOHA VS. EARLS 
HEARING ON MOTION THAT MATTERS BE DEEMED ADMITTED (Kaivalya Earls) 
FILED BY IYKE ONUOHA 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s 

First Set of Requests for Admissions to defendant Earls (served on or about May 28, 2018) are 

deemed admitted.  Plaintiff’s counsel must lodge a proposed order with a declaration confirming 

that no responses were served prior to the hearing.  No sanctions are awarded. 

In the event that Earls has served verified responses prior to the hearing, no matters will be 

deemed admitted, but sanctions are awarded against defendant Earls and in favor of Plaintiff in 

the amount of $445. 

The sanctions conditionally awarded in Lines 9, 10, and 11 are several and cumulative. 
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11.  TIME:  9:00   CASE#: MSC17-02557 
CASE NAME: ONUOHA VS. EARLS 
HEARING ON MOTION THAT MATTERS BE DEEMED ADMITTED (Ronald Coleman) 
FILED BY IYKE ONUOHA 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s 

First Set of Requests for Admissions to defendant Coleman (served on or about May 28, 2018) 

are deemed admitted.  Plaintiff’s counsel must lodge a proposed order with a declaration 

confirming that no responses were served prior to the hearing.  No sanctions are awarded. 

In the event that Coleman has served verified responses prior to the hearing, no matters will be 

deemed admitted, but sanctions are awarded against defendant Coleman and in favor of 

Plaintiff in the amount of $445. 

The sanctions conditionally awarded in Lines 9, 10, and 11 are several and cumulative. 
 

  

12.  TIME:  9:00   CASE#: MSC18-00279 
CASE NAME: N. CROCKETT  VS.  S. CROCKETT, SR 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY STANLEY RAY CROCKETT SR. 
* TENTATIVE RULING: * 
 
This motion was taken off calendar with the concurrence of the moving defendant. 
 

  

13.  TIME:  9:00   CASE#: MSC18-01210 
CASE NAME: SANTOMAURO VS. 360 MORTGAGE 
SPECIAL SET HEARING ON: MOTION FOR PRELIMINARY INJUNCTION 
SET BY COURT 
* TENTATIVE RULING: * 
 
This was continued by stipulation. 
 

  

14.  TIME:  9:00   CASE#: MSC18-01510 
CASE NAME: CHEUNG VS. WELCOME MARKET 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY WELCOME MARKET, INC., et al. 
* TENTATIVE RULING: * 
 
Plaintiff Cheung sues two entities, Welcome Market and Tawa, alleging that both were her 
employers.  She sues for wrongful termination and discrimination.  Both defendants now move 
to compel arbitration of the dispute and stay this action.  The motion is granted. 
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Welcome Market’s Motion.  Welcome Market shows, and plaintiff acknowledges, that there is 
an agreement in place to arbitrate these disputes.  Plaintiff, however, contends that the Court 
should refuse to enforce the agreement as unconscionable. 
 
To invalidate an arbitration agreement as unconscionable, a party must show that it is 
unconscionable both substantively and procedurally (though the two elements need not be 
present in the same degree).  (See Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 
899, 910 [both procedural and substantive unconscionability must be present to render an 
arbitration agreement unenforceable].)  Because plaintiff shows no substantive 
unconscionability, the Court need not address her arguments of procedural unconscionability. 
 
Plaintiff argues that the arbitration agreement is substantively unconscionable because it applies 
only to claims that might be asserted by the employee, and not to claims that might be asserted 
by the employer.  This argument is based on a gross mischaracterization of the arbitration 
agreement’s language:  The agreement unequivocally applies to “any and all disputes” that arise 
from the employment relationship, and not just to the employee claims listed in plaintiff’s quoted 
excerpt.  (Chow Dec., Exh. “A”.) 
 
Tawa’s Motion.  Plaintiff points out that her arbitration agreement was with only Welcome 
Market, not Tawa.  The Court finds that defendant Tawa may compel arbitration of plaintiff’s 
claims against it, despite its status as a non-signatory.  Plaintiff alleges that both defendants 
were plaintiff’s employer, and makes no distinction between them in any cause of action.  
(Complaint, ¶¶ 1-3, and passim.)  Plaintiff also alleges that each defendant was the other’s 
agent, and that defendants operated in coordination with the other.  (Complaint, ¶¶ 6-10.)  
Further, plaintiff refused to dismiss defendant Tawa, arguing as follows in a letter to 
defendants’ counsel: 
 

... [W]e do not agree that Mrs. Cheung was never an employee of Tawa.  
Tawa Supermarket is named as Ms. Cheung’s employer in her workers 
compensation case …  Furthermore, when requesting Mrs. Cheung’s personnel 
file in December 2017, our office communicated with Tawa’s General Counsel, 
Iris Leong.  Both Tawa and Welcome share the same officers, directors, general 
counsel, time detail system, and office locations.  Thus, both Welcome and 
Tawa share a common enterprise.  For [these] reasons, we are unable to dismiss 
Tawa from this action. 

 
(Sylvia Dec., Exh. C.)  Finally, plaintiff alleges as follows in her opposition declaration: 
 

2. …  During my employment at 99 Ranch Market, Welcome Market, Inc. 
was listed in my wage statements and personnel file records as the employer.  
I later found out that another entity named Tawa Supermarket, Inc. was named 
as my employer in my workers’ compensation case and that Tawa Supermarket’s 
name appears on my time detail reports. 

 
(Cheung Dec., ¶ 2.) 
 
Given these facts, the Court finds that plaintiff is equitably estopped from opposing the 
arbitration of defendant Tawa’s claims.  (See Garcia v. Pexco, LLC (2017) 11 Cal.App.5th 782, 
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785-788.)  Tawa is also entitled to compel arbitration on the independent ground that it is 
allegedly defendant Welcome’s agent.  (Ibid.)  The Court notes that while defendants cited four 
decisions on this point in their opening memorandum, plaintiff made no attempt to distinguish 
any of the decisions in her opposition memorandum.  The Court regards plaintiff’s silence as a 
tacit admission that defendants’ non-signatory argument has merit. 
 
The Court notes that if the ruling were otherwise, a plaintiff otherwise subject to an arbitration 
provision could routinely seek to avoid it by naming some second, non-signatory entity (such as 
a parent corporation) as a co-defendant on substantially the same claims, and then arguing that 
the arbitration should not be ordered because of the second defendant’s presence.  (The Court 
further notes that because it is undisputed that this arbitration agreement is governed by the 
FAA, even if plaintiff prevailed on this argument, the result would inevitably be to stay the 
litigation against Tawa pending the arbitration against Welcome Markets – an arbitration that 
almost certainly would end up dictating the outcome of the case against Tawa anyway.) 
 
In light of this disposition, the CMC now set for December 18 is taken off calendar.  The case is 
set for review of the status of arbitration on December 4, 2019, at 8:30 a.m. 
 

  

15.  TIME:  9:00   CASE#: MSC18-01572 
CASE NAME: MOORE VS. WIRELESS BUYBACKS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY WIRELESS BUYBACKS, LLC, BRENDAN SKELLY 
* TENTATIVE RULING: * 
 
The demurrer is sustained with leave to amend.  Any amended pleading shall be filed and 
served by January 7, 2019. 
 
Plaintiff Victoria Moore seeks recovery of defense costs incurred when Sprint Solutions, Inc. 
sued her husband, John Snyder d/b/a 31 Echo, and his company Thirty-one Echo, Inc.  
Snyder was an employee of Wireless Buybacks, LLC from June 13, 2013 to March 1, 2016.  
(First Amended Complaint [FAC], ¶ 13.)  Sprint alleged that Snyder d/b/a 31 Echo conspired 
with Wireless Buybacks and Brendan Skelly to unlawfully resell Sprint smart phones from 2011 
through 2016, both before and during Snyder’s employment with Wireless Buybacks.  (See 
FAC, ¶¶ 16-20.)  When Snyder passed away in October of 2016, Sprint substituted Moore in as 
trustee of various Snyder trusts.  The parties in the Sprint Action settled in July 2018.   
 
Plaintiff alleges that Wireless Buybacks and Skelly failed to defend Snyder (and later, Moore) in 
the Sprint Action.  (See Labor Code § 2802(a) [employer shall indemnify for “all necessary 
expenditures or losses incurred by the employee in direct consequence of the discharge of his 
or her duties …”].)  Defendants demur on the basis that they had no duty to defend Snyder, 
because Sprint did not sue Snyder for work he did as a Wireless Buybacks employee, but as 
owner and operator of 31 Echo.  Defendants argue that throughout the Sprint Action complaint, 
he is named as “Snyder, d/b/a 31 Echo”. 
 
Neither party attaches the Sprint Action complaint, which would have been helpful given that 

both sides quote from it liberally and come to contrary conclusions about whether it stated a 
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case against Snyder individually (FAC, ¶ 20) or only as owner and operator of 31 Echo 

(Demurrer at 3:15-26).  But the chronology, as plaintiff pleads it, suggests that Snyder was not 

sued for acts in direct consequence of the discharge of his duties since they pre-dated his 

employment with Wireless Buybacks.  (FAC, ¶ 19.)  Also, her claim would be internally 

inconsistent with the conspiracy allegations in the Sprint Action, see FAC, ¶ 17, since “agents or 

employees of a corporation cannot conspire with the corporation while acting in their official 

capacities on behalf of the corporation rather than as individuals acting for their individual 

advantage.”  (Zumbrun v. University of Southern California (1972) 25 Cal.App.3d 1, 12.)  The 

demurrer is sustained with leave to amend for plaintiff to clarify these allegations.  This is the 

second complaint, but only the first demurrer ruling in the case. 

Plaintiff notes that Mr. Price, one of the counsel for plaintiff listed in the caption, is not licensed 
to practice law in California.  A pro hac vice application was subsequently filed, however, and all 
other court filings have been signed by Ms. Knell.  The Court declines to overrule the demurrer 
on this basis.  Mr. Price’s application is granted. 

 
  

16.  TIME:  9:00   CASE#: MSC18-01812 
CASE NAME: NEFF VS. CITY OF BRENTWOOD 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
 
Defendant’s demurrer to the original Complaint in this case is taken off calendar.  
Defendant may file and serve its response to the First Amended Complaint within 30 days of 
this hearing date. 
 
Plaintiff filed his original Complaint on August 31, 2018.  Defendant City of Brentwood, after a 
meet-and-confer, filed its demurrer.  Plaintiff then changed attorneys.  His new attorney, rather 
than responding to the demurrer, filed a purported First Amended Complaint on November 26, 
advancing a number of newly asserted causes of action. 
 
This was not technically proper on plaintiff’s part.  Plaintiff needed either a stipulation or leave of 
court to file an amended complaint after a demurrer had been filed.  Further, while not quite 
saying so expressly, the First Amended Complaint appears in substance to concede the 
grounds of demurrability presented in the demurrer, and seeks to avoid those grounds by 
shifting the theories of plaintiff’s attack.  That ought properly to have occurred during the meet-
and-confer before the demurrer was filed.  The Court has in mind, however, that (1) plaintiff has 
changed attorneys since the meet-and-confer, and (2) were the Court to play this by the book, 
the result of the demurrer would very likely have been to sustain with leave to amend anyway, 
bringing us to where we are now. 
 
The Court foresees the prospect that defendant may demur to the FAC as well, and it 
accordingly reminds both attorneys of their obligation to meet and confer – in person or 
telephonically – before demurring. 
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The Court also notes that the FAC does not comply with CRC 3.1110(f) and Local Rule 3.42 
concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with 
them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 

  

17.  TIME:  9:00   CASE#: MSC18-02079 
CASE NAME: GILBERT VS. THEKKEK 
HEARING ON MOTION FOR PREFERENTIAL TRIAL SETTING 
FILED BY JOAN GILBERT, LEWIS GILBERT, JULIE PETERSON 
* TENTATIVE RULING: * 
 
This motion is continued by stipulation to February 1, 2019. 
 

  

18.  TIME:  9:00   CASE#: MSN18-0497 
CASE NAME: WILLIAMS VS. NICOSIA 
HEARING ON REQUEST TO MODIFY / TERMINATE CIVIL HARASS. RESTRAINING ORD. 
FILED 11-05-18 BY EXCIE WILLIAMS 
* TENTATIVE RULING: * 
 
A Civil Harassment Restraining Order After Hearing was issued against Williams on May 21, 
2018.  Williams appeared at that hearing and was represented by counsel.  She subsequently 
filed a motion for reconsideration under Code of Civil Procedure § 1008, which was denied on 
the twin grounds that (1) she did not serve the motion on the protected party, and (2) her motion 
was untimely. 
 
She now moves again for modification of the order, requesting that it be terminated entirely, or 
failing that, that she be allowed to carry a firearm at work as a federal corrections officer.  Again, 
however, she has not served the protected party with the present motion.  She is represented by 
an attorney now, as she was on the prior two occasions; there is simply no excuse for counsel 
to overlook this basic step. 
 
Accordingly, the motion is denied without prejudice to refiling with proper service. 
 

  

19.  TIME:  9:00   CASE#: MSN18-2082 
CASE NAME: TRUSTCARE VS. ZAHN 
HEARING ON PETITION FOR ORDER STAYING PROCEEDINGS & COMPELLING ARB. 
FILED BY TRUSTCARE FIDUCIARY SERVICES 
* TENTATIVE RULING: * 
 
This petition is continued to January 11, 2019, at 9:00 a.m.  Counsel for petitioner is directed to 
send a copy of the present petition, and this order, promptly to counsel for respondent Zahn (Mr. 
Neustadt, unless other counsel has come to petitioner’s attention).  January 11 is also set as an 
Order to Show Cause as to whether a guardian ad litem should be appointed for Ms. Zahn. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/07/18 

 
 

- 11 - 

Petitioner TrustCare Fiduciary Services petitions for an order compelling arbitration of a dispute 
between petitioner TrustCare and respondent Zahn.  The substance of the dispute, from 
petitioner’s papers, is a collection matter under which petitioner seeks to recover what it claims 
are fees owed by respondent for various fiduciary services.  It is known that respondent (through 
her attorney, Mr. Neustadt) has disputed at least some of the charges, though the Court does 
not know whether there are any other claims she would make against TrustCare. 
 
This petition was properly served on Ms. Zahn personally; the Court is not suggesting that 
petitioner was formally required to serve it otherwise.  Given what is reported about the nature of 
the services provided to Ms. Zahn, however, there is room for concern as to whether she will 
have understood its contents and significance, and passed it along to her attorney for attention. 
 
Mr. Neustadt has been representing Ms. Zahn in prelitigation correspondence.  The petition 
shows that he is conversant with the overall dispute, and that he is aware of the arbitration 
proceeding opened with ADR Services.  It does not appear, however, that he is specifically 
aware of this petition to compel arbitration. 
 

 

20.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTIONS TO COMPEL DISCOVERY (Cont’d from 11/30) 
 FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
These several motions were originally set for hearing last week.  The Court granted plaintiff’s 
motions to deem matters admitted, and with counsel’s subsequent declaration, all matters in 
plaintiff’s requests for admissions are now deemed admitted. 
 
The Court put the rest of these motions over for a week because of two related concerns:  
(1) that in light of the deemed admissions, plaintiff might have no real need for the information 
sought to be obtained by the various other means of discovery at issue; and (2) given the timing 
of these motions and defendants’ track record of unresponsiveness to these court proceedings, 
plaintiff’s claim to need discovery (especially after the deemed admissions) might be a pretext 
for simply trying to generate an event of default – not a proper purpose for discovery or for 
motions to compel, at least if not conjoined with a better purpose.  Plaintiff’s supplemental 
statement is not greatly successful in addressing the first problem, and if anything it tends to 
reinforce the Court’s concerns as to the second. 
 
The Court has reviewed the topics on which plaintiff says she still needs discovery, and 
compared it to the hundreds of matters now deemed admitted.  The Court does not agree that 
there is a genuine need to pursue any of this discovery further at this point.  Plaintiff raises the 
prospect that defendants may appear at trial and seek to testify.  In that unlikely event, 
however, any concerns can be dealt with by simply pointing out the deemed admissions on 
any given topic.  Accordingly, the Court declines to order any further discovery from defendants 
at this juncture. 
 
However, there remains the issue of sanctions.  At the time these motions were prepared and 
filed, plaintiff had no sure way of knowing that she would succeed in securing deemed 
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admissions.  It remained open to defendants (or any of them) to avert that result simply by 
serving responses to the RFAs by as late as 8:59 a.m. last Friday.  The Court therefore takes 
the view that plaintiff acted properly and prudently in proceeding with all of these motions.  
The motions were necessitated by defendants’ unexcused and total failures to respond to 
proper discovery.  Accordingly, the Court grants sanctions (cumulatively for all of the present 
motions, other than the deemed-admitted motions) in the amount of $2,000, jointly and severally 
against all of the three defendants against whom these motions are directed.  Payment is due to 
plaintiff’s counsel within 30 days of service of an OAH hereon. 
 

 

21.  TIME:  1:30   CASE#: MSC18-01899 
CASE NAME: MURRAY PARKWAY VS. CITY OF RICHMOND 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY MURRAY PARKWAY PROPERTIES, LLC  
* TENTATIVE RULING: * 
 
Counsel to appear at 1:30 p.m. 
 
Counsel for plaintiff should be prepared to address why Civil Code § 3423(g) and Code of Civil 
Procedure § 526(b)(7) are not flatly dispositive of the present motion. 
 

 

 


